
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



JUDICIAL DECISIONS ON PUBLIC LAW 

KOBEKT E. CUSHMAN 
University of Illinois 

Amendment of State Constitution — Majority Necessary for Adoption. 
People v. Stevenson (Illinois, December 7, 1917, 117 N. E. 747). The 
constitution of Illinois provides that when amendments to that instru- 
ment are proposed by the legislature of the state they shall be submitted 
to the voters of the states "at the next election of members of the 
General Assembly, in such manner as may be prescribed by law . . . 
and if a majority of the electors voting at said election shall vote for 
the proposed amendment" they shall become a part of the constitution. 
A constitutional amendment relating to taxation was submitted to the 
people of Illinois at the general election in November, 1916. The vote 
upon it was 656,298 for, and 295,782 against. The number of male 
voters voting in the election was 1,343,381, while the highest vote cast 
for members of the general assembly aggregated 1,269,331. In other 
words the amendment received a majority of the vote cast for members 
of the general assembly but not a majority of the total male vote cast 
in the election for other officers. In this case the supreme court of 
Illinois was called upon to decide whether or not the amendment had 
received the majority which the constitution required. It decided 
that it had not. It based its decision upon the following grounds: 
A constitution gets its binding force, not from the convention which 
framed it, but from the people who ratified it. Accordingly its clauses 
must be construed in the natural, ordinary sense most obvious to the 
common understanding. The obvious meaning of the clause in question 
is that a majority of the highest vote cast at the general election shall be 
required to pass an amendment. This has been the interpretation 
which has been placed upon that clause in counting the votes upon all 
of the seven previous amendments adopted under the present state 
constitution, although in none of those cases did the amendment fail 
to get a favorable majority of the highest vote cast in the election. 
This interpretation is rendered all the more reasonable by the fact 
that under the system of minority representation used in Illinois it is 
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frequently very hard to determine the amount of the total vote cast 
for the members of the general assembly. 

Appropriations — Public Purpose — Aid by State. Alameda County v. 
Chambers (California, February 7, 1918, 170 Pac. 650). This case 
involves the right of the state to appropriate money to reimburse per- 
sons and counties for losses suffered by them by reason of a fire in one 
of the buildings of the state at the state fair in which they had placed 
exhibits. The action is brought here by a county and not an individual. 
The court said that if the legislature had not indicated in the law the 
purpose for which the money was being paid to the persons therein 
named, no constitutional attack could have been made upon it once it 
was approved by the proper state officer. Since the purpose was speci- 
fied in the statute it must be subjected to judicial scrutiny. It is not 
an appropriation for a public purpose. This is true, because it is for 
the purpose of making compensation for property already destroyed, 
and the destruction of property does not promote any public interest. 
The grant cannot be regarded as a moral claim upon the state resting 
upon contract, because the law governing state fairs specifically forbids 
the state to incur any contractual liability in relation thereto. It is 
not a claim against the state based upon tort, as no negligence of any 
state officer has been shown. If such negligence could be shown, the 
fact that the state was carrying on a governmental function in running 
the fair would prevent the establishment of a tort liability. The appro- 
priation is therefore clearly in violation of the clause of the constitution 
which forbids the state to make any gift to any individual, or municipal 
or other corporation. 

Injunctions in Labor Disputes — Rights of Third Parties to Unionize a 
Shop. Hitchman Coal and Coke Co. v. Mitchell (U. S. Supreme Court, 
December 10, 1917, 38 Sup. Ct. 65). This case sustains an order 
making perpetual an injunction restraining the defendants, agents of 
the United Mine Workers of America, from continuing their efforts 
to unionize the plaintiff's mine. There was no agreement between 
the plaintiff and his employees as to a fixed time of employment, but 
the men had contracted not to join a union while in the employ of the 
plaintiff. It was admitted that no violence or intimidation had been 
used by the defendants in their efforts to organize a union in the mine. 
The court held that the plaintiff was entitled to injunctive relief for the 
following reasons: The plaintiff was quite within his rights in running 
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his mine on a nonunion basis and he has valuable rights in the present 
satisfactory arrangement between himself and the men he employs. 
It is well recognized that it is an actionable offense to entice one's serv- 
ants away without justifiable reason. There is involved here no ques- 
tion of the rights of the plaintiff's employees, since the defendants are 
not acting as their agents. Even if they were so acting the admitted 
right of the men to strike for a lawful purpose would not confer upon the 
defendants any right to instigate and promote such a strike. While it 
is true that men have a right to form a union and invite other persons to 
join it, that right is not absolute but must be exercised in conformity 
with the admitted rights of others. In this case the right to form a 
union was being exercised in a way most hurtful to the plaintiff, and the 
methods employed could not be regarded as a fair exercise of the right 
to form a union. The defendants were engaged in an effort to persuade 
the plaintiff's workmen to violate the terms of their contracts with him. 
Mr. Justice Brandeis filed a dissenting opinion, in which Mr. Justice 
Holmes and Mr. Justice Clarke concurred. The dissenting justices 
held that no right of the plaintiff had been infringed. It was pointed 
out that to induce men to join a union with the purpose of ordering a 
strike thereafter is no more subjecting the employer to illegal coercion 
than that to which the plaintiff has subjected his employees in compelling 
them to agree not to join the union under penalty of losing their employ- 
ment. Enticing employees away from their master is actionable only 
if done for unjustifiable purposes, and the purpose here controlling, that 
of strengthening the union and increasing its bargaining power, must be 
regarded as legitimate. 

Interstate Commerce — Regulation by the State — Distribution of Coal 
Cars. State Public Utilities Commission v. Baltimore & 0. S. W. R. Co. 
(Illinois, December 19, 1917, 118 N. E. 81). The carrier in this case 
was an interstate railroad and had adopted a rule in the case of car 
shortage that the mines which it served should receive cars in proportion 
to their daily shipments during the. month of the year in which their 
shipments were largest. This operated unfairly against the Illinois 
mine owners and in favor of the eastern mines. The Illinois public 
utilities commission accordingly ordered the railroad to abandon their 
plan of car distribution, and comply with the provisions of an Illinois 
statute which required that in case of a car shortage the available cars 
should be "distributed among the respective applicants therefor in 
proportion to their respective immediate requirements without dis- 
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crimination between shippers, localities or competitive or noncompeti- 
tive places. " The supreme court of Illinois decided that the commission 
did not have power to issue this order. It was permissible for the 
state authorities to take proper measures to compel the carrier to furnish 
cars at points within the state within a time which, in the light of the 
demands of interstate commerce, is reasonable, inasmuch as the state 
and federal governments have concurrent authority to enforce the 
obligations of an interstate carrier. But when the interstate carrier 
has adopted a rule which it administers fairly among applicants, the 
authority to determine whether that rule is reasonable or not rests with 
the interstate commerce commission. 

Intoxicating Liquors — Validity of Statute Prohibiting Possession for 
Personal Use. Crane v. Campbell (U. S. Supreme Court, November 
15, 1917, 38 Sup. Ct. 98). A statute of Idaho, February 18, 1915, 
made it unlawful for any person to have in his possession for personal 
use in certain prohibition districts any intoxicating liquors. This law 
was held constitutional by the supreme court of Idaho. In re Crane, 
27 Idaho 671 ; 151 Pac. 1006. The Supreme Court of the United States, 
affirming this decision in the present case, held that the statute did not 
abridge the privileges or immunities of citizens of the United States, 
nor deprive any person of liberty or property without due process of 
law. It has been well established for many years that a state has a 
right so to exercise its police power as absolutely to prohibit the manu- 
facture, sale, gift, or purchase of intoxicating liquors within its borders. 
It must, therefore, follow that the state has the authority to employ 
"such measures as are reasonably appropriate or needful to render the 
exercise of that power effective." In view of the known difficulties 
incident to the adequate enforcement of prohibition statutes the court 
is unable to say that it was unreasonable or arbitrary for the state to 
forbid entirely the possession of intoxicating liquor, inasmuch as such 
a measure seems a reasonable method of suppressing the forbidden 
traffic. The right to possess liquor for personal use is not one of the 
fundamental privileges of a citizen of the United States which no state 
may abridge. "A contrary view would be incompatible with the un- 
doubted power to prevent manufacture, gift, sale, purchase or transpor- 
tation of such articles — the only feasible ways of getting them." 

Lending Credit of State — Constitutionality of Investing School Funds 
in Farm Loans. People v. Higgins (Colorado, November 5, 1917, 
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168 Pac. 740). A statute of Colorado provided that the school funds 
of the state should be invested in certain securities including loans upon 
unencumbered farm lands. Such loans were to be secured by first 
mortgages. In case of the necessity of foreclosure the state was to 
bid the property in at the foreclosure sale and reimburse the school 
fund by taxation. This act does not conflict with the constitutional 
provisions requiring the safe investment of public funds and forbidding 
the state from becoming responsible for the liabilities of any person or 
corporation. The provisions of the statute are such as to secure the 
state from loss. Nor does it violate the clause which forbids the grant- 
ing of special privileges, immunities or franchises, since there are several 
kinds of securities in which the funds may also be invested, and the 
statute merely provides a reasonable and necessary classification of 
them. 

Minimum Wage — Constitutionality. Williams v. Evans (Minnesota, 
December 21, 1917, 165 N. W. 495). An act of Minnesota of 1913 
established a minimum wage commission and forbade any employer to 
pay to women and minors less than the minimum wage which might 
be fixed by such commission. At its discretion, or on request of not 
less than 100 employees, in an occupation where women and minors are 
employed, the commission was empowered to conduct an investigation 
with public hearings. If the investigation showed that less than 
living wages were being paid to one-sixth or more of the women and 
minors in such occupation, the commission was authorized to establish 
a minimum wage which should be binding upon the industry involved. 
This law was attacked upon two grounds: First, it was urged that it 
violated the due-process clause of the fourteenth amendment, as inter- 
fering with the freedom of contract of employer and employee. The 
court meets this objection with a familiar line of reasoning. The 
liberty of contract is not absolute. It may be abridged in the public 
interest by an exercise of the police power of the state. The police 
power, on the other hand, is not unrestricted but if "there is any reason- 
able basis for legislative belief that the conditions mentioned exist 
(alluding to the findings of various commissions that too low wages are 
dangerous to the health and morals of women and children), that 
legislation is necessary to remedy them, and that laws looking to that 
end promote the health, peace, morals, education, or good order of the 
people and are greatly and immediately necessary to the public welfare," 
then the courts will not interfere with such an exercise of legislative 
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power. In regard to the problem of minimum wages for women and 
minors the court finds the basis for such legislative belief. The act, 
therefore, is not a violation of due process of law. Second, it was 
alleged that this statute delegated legislative power to the minimum 
wage commission and was accordingly void. The court does not accept 
this view. It finds the law complete in itself and points out that it 
merely vests in the commission certain "discretion as to its execution 
to be exercised under and in pursuance of the law." Other minor 
objections are disposed of without argument and the law is held to be 
constitutional. 

Municipal Corporations — Constitutionality of Optional Charter Law. 
Cleveland v. City of Watertown (New York, December 21, 1917, 
118 N. E. 500). In this case the court of appeals of New York reversed 
the decision of the appellate division of the supreme court (Cleveland v. 
City of Watertown, 165 New York Supp. 305) declaring invalid the 
optional charter law of 1914. Under the provisions of this law the city 
of Watertown had voted to accept the city manager plan of organization. 
The decision of the lower court is reversed upon every substantial point. 
There is no delegation of legislative power, because the statute is com- 
plete as it leaves the hands of the legislature, and the forms of municipal 
government for which it provides are also complete. It is legitimate 
to allow the voters of a city to determine whether or not they will avail 
themselves of its provisions. The act is not void by reason of the large 
authority given to the city council to enact ordinances to replace the 
ones previously in force, since the powers given to the council are not 
in excess of those which the city may legitimately exercise. In per- 
mitting the city to regulate matters of police, charities, health, and tax 
assessment, matters which are vital to the state at large, the legislature 
has not overstepped its power to provide for the proper administration 
of these matters by local officials, a power long established. The 
opinion concludes with the statement that "the whole trend of modern 
thought and recent legislation is toward vesting in each municipality 
the management of its local affairs, and I have been unable to discover 
any valid reason why the present act, which is a step in that direction, 
should not be given a fair trial without interference from the court." 

Negro Segregation — Power to Create Exclusive Residence Districts for 
White and Colored People. Buchanan v. Warley (U. S. Supreme Court, 
November 5, 1917, 38 Sup. Ct. 16). An ordinance of the city of 
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Louisville, Kentucky, made it unlawful for colored persons to occupy 
as residences houses located in blocks in which the majority of residences 
are occupied by white persons. A similar rule applied to the occupation 
by white persons of residences in the so-called colored blocks. This 
ordinance was held constitutional by the Kentucky court of appeals 
(Buchanan v, Warley, 165 Ky. 559, 177 S. W. 472). The present case 
reverses this decision and holds that such an ordinance is in violation of 
the prohibitions of the fourteenth amendment. This is a clear case of 
taking property without due process of law. Property is more than the 
mere thing possessed, but includes the right to acquire, dispose of, and 
use it. This ordinance makes the free enjoyment of the right to occupy, 
use or dispose of property contingent upon the color of the persons who 
are to reside upon such property. The purpose of the fourteenth 
amendment, the early cases construing it, as well as various acts of 
Congress supplementing it, all indicate that its provisions are adequate 
to secure the fundamental rights of property upon the same terms to 
citizens regardless of their race or color. The court examines several 
cases in which laws discriminating against the negro have been upheld. 
In the case of Plessy v. Ferguson (163 U. S. 537, 16 Sup. Ct. 1138), a 
state law requiring railroads to provide "equal but separate accommoda- 
tions" for the white and colored races was found constitutional. In 
Berea College v. Commonwealth (211 U. S. 45, Sup. Ct. 33), a statute 
requiring race segregation in schools and colleges was sustained; but 
in each of these cases as well as in many similar ones no property 
rights were interfered with. There was merely a "classification of 
accommodations upon the basis of equality for both races." Although 
the ordinance in this case was declared to be passed for the purpose of 
"preventing conflict and ill-feeling between the white and colored races 
. . . and to preserve the public peace and promote the general wel- 
fare" it cannot be sustained as a legitimate exercise of the police power 
in view of its obvious violation of fundamental constitutional rights. 

Postal Privileges — Right of State to Exclude Game from Parcel Post. Ex 
parte Phoedovius (California, January 17, 1918, 170 Pac. 412). A Cali- 
fornia statute of July 27, 1917, made it a misdemeanor for any person to 
ship wild birds, wild animals, or fish by parcel post. If such game is once 
deposited in the parcel post it is at once subject to the exclusive control 
of the federal postal authorities and cannot be reached by state officials 
in an effort to enforce the game laws of the state. Accordingly the 
state has forbidden game to be put into the parcel post in order that it 
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may not get beyond state control. This case decides that the law is 
valid. It does not deprive any person without due process of law of 
a property right to ship game through the mails since there is no un- 
qualified property right to possess or dispose of wild game. It is well 
established that the state has full control over all wild game within its 
borders and may declare the terms under which any person may ac- 
quire possession of it. Nor does this law unduly interfere with inter- 
state commerce. This point was well covered by the Supreme Court 
of the United States in Geer v. Connecticut, (161 U. S. 519, 1896), 
which upheld a state law forbidding any person to transport over the 
state line game killed in the state. It was there pointed out that such 
game "can never be the object of commerce except with the consent of 
the state and subject to the conditions which it may deem best to im- 
pose." The same reasoning adequately answers the argument that the 
law in this case interferes with the postal service. Such interference 
with the postal service or with interstate commerce as may be involved 
is too remote to render invalid a reasonably necessary exercise of the 
police power of the state. 

Railroad Rates — Power of Interstate Commerce Commission Over 
Intrastate Rates to Prevent Discrimination Against Interstate Commerce. 
Illinois Central R. Co. v. Public Utilities Commission (U. S. Supreme 
Court, January 14, 1918, 38 Sup. Ct. 170). A statute of Illinois 
established an intrastate passenger rate of 2 cents per mile. The 
interstate commerce commission authorized an interstate rate of 
2.4 cents between points in Illinois and various points outside that 
state. With these two rates in effect serious discrimination was shown 
to exist against St. Louis, Missouri, and Keokuk, Iowa, in favor of the 
Illinois cities situated just across the Mississippi River from them. 
Accordingly the interstate commerce commission issued an order for- 
bidding the twenty-nine carriers involved to charge a higher rate per 
mile from St. Louis and Keokuk to points in Illinois than was charged 
from the Illinois cities opposite St. Louis and Keokuk to the same points 
in Illinois. The carriers forthwith raised all their intrastate rates in 
Illinois to 2.4 cents per mile so that the discrimination complained of 
would be abolished. This action brought them into conflict with the 
state authorities for violating the state two cent rate law. 

The present case involves the validity of the order of the interstate 
commerce commission referred to. The order was held void, not be- 
cause of lack of power in the commission to issue an order of that kind, 
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but because the order was too vague and uncertain in meaning to be 
operative. If the discrimination against the two complaining cities 
had been found to be state-wide so as to necessitate the increase of all 
the intrastate rates in Illinois there would seem to be no doubt as to the 
power of the commission to order such an increase. See Houston, 
East & West Texas Ry. Co. v. United States (234 U. S. 342, 34 Sup. Ct. 
833) . The commission might also have indicated definitely the precise 
points between which the corrective rates must apply, so that the 
discrimination might be eliminated. It did neither of these things but 
rather it issued an order so vague as to the territory and points to which 
it applied as to afford no justification for a violation by the carriers of 
the state statute which the order was designed to override. 

Recall of Judges — Petition for as Contempt of Court. Marians v. 
People (Colorado, December 3, 1917, 169 Pac. 155). The constitution 
of Colorado provides for the recall of judges and authorizes the cir- 
culation of petitions setting forth for the enlightenment of the voters 
the grounds on which the recall is sought. Such a petition, containing 
truthful statements regarding the conduct of a judge, even in a case 
still pending before the court, is privileged matter. Its circulation 
cannot be punished as contempt of court. This is analogous to the rule 
which regards as privileged matter the petition asking a court for a 
change of venue. Obviously the right to recall a judge would be 
destroyed if those seeking to exercise it could be fined and imprisoned 
for contempt for the act of circulating the petition for recall. While 
the legislature may not wantonly interfere with the right of a court to 
punish for contempt, that right may be abridged by a provision of the 
state constitution. 

Strikes — Picketing — Validity of Municipal Ordinance Forbidding. 
Hall v. Johnson (Oregon, December 27, 1917, 169 Pac. 515) ; Ex parte 
Stout (Texas, November 21, 1917, 198 S. W. 967) . In the first of these 
cases is involved the validity of an ordinance of the city of Portland 
prohibiting "conspiracies to injure trade, business or commerce." The 
terms of this ordinance were broad enough to forbid strikes or incitement 
to strike, and boycotts whether primary or secondary, while peaceful 
picketing was made prima facie evidence of the forbidden conspiracy. 
The present case discusses only the provisions relating to strikes and 
picketing. The court finds no judicial authority for the position that 
a strike per se is unlawful while there is much precedent and argument 
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to support the view that workmen may peaceably stop work singly or 
in a body. There is no discussion here of the motives or purposes for 
which the right to strike may be employed. The anti-strike clause is 
declared to be "unreasonable and void, as against public policy." 

While admitting that an ordinance making picketing illegal is not 
necessarily invalid, the court holds that there is not enough logical 
connection between the acts of picketing described in the ordinance and 
the criminal conspiracy forbidden to warrant making those acts prima 
facie evidence of such conspiracy. Accordingly the anti-picketing 
clause is invalid. 

In the case of Ex parte Stout, an elaborate and sweeping anti-picket- 
ing ordinance of El Paso, Texas, was attacked as unconstitutional, as 
an interference with freedom of speech and a denial of due process of 
law under the fourteenth amendment. The defendant had merely 
walked up and down in front of a restaurant bearing a sign denouncing 
the restaurant as "unfair." The court indicates that the right of the 
city to control the use of its streets serves as the basis for many limita- 
tions upon free speech which would otherwise be unconstitutional. 
The act of picketing has been held by numerous authorities to be an 
unjustifiable interference with the business of others inasmuch as its 
inevitable tendency is to coerce and intimidate prospective patrons of 
the picketed establishment. Forbidding it is therefore a proper exer- 
cise of the police power of the municipality. 

War Problems. Conscription Act — Constitutionality. Arver v. United 
States (U. S. Supreme Court, January 7, 1918, 38 Sup. Ct. 159) ; United 
States v. Stephens (U. S. District Court, November 13, 1917, 245 Fed. 
956) ; Angelus v. Sullivan (U. S. Circuit Court of Appeals, October 22, 
1917, 246 Fed. 54). The decision of the United States Supreme Court 
upholding the constitutionality of the conscription, while treating with 
some care a few of the arguments urged against the law, deals with 
scant courtesy with most of them. The opinion may be summarized 
roughly as follows: First, the admitted power of Congress to raise armies 
carries with it the power to compel men to serve in such armies. Sec- 
ond, it is no argument against the law that its effect is to make state 
citizenship subordinate to federal citizenship by rendering it impossible 
for men to give their service to the state. Such subordination of state 
citizenship was within the intention of the Constitution from the first 
and was reaffirmed by the fourteenth amendment. Third, that com- 
pulsory military service is not a gross violation of the inherent principles 



